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Driving Business Advantage I P D : T h e C O n Ce pt

"What is it?
— Contract or Project Delivery Approach?

— “IPD is a project delivery approach that integrates
people, systems, business structures and practices
INto a process that collaboratively harnesses the
talents and insights of all participants to optimize
project results, increase value to the owner, reduce
waste, and maximize efficiency through all phases of
design, fabrication, and construction.”

A Working Definition: Integrated Project Delivery
AlA Integrated Project Delivery Task Force (2007)
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" \What Is It?

Owner

— Multi-party or Collaborative
Overlay

—Risk Avoidance

—Shared Pain and Gain to
Promote Shared Information
and Resources

Designer | Contractor

—Project First: all members of
the Project Team share in
decision-making and
execution

Subs
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= Why Do It? Owner

—Increased certainty in
project outcomes (cost
and schedule)

—Increased efficiency with
Lean Construction Tools

|
Contractor

—Reduced transaction
costs (contingencies and
claims)

Subs
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/ One Contract \

Owner
Architect Contractor
| |
Fixed Cost Cost Fixed
Price Reimbursable Reimbursable Price
Consultants Consultants Subcontractors Subcontractors

Risk Sharing "Bubble"

Diagram from: H. Ashcraft, K. Delorey, D. Green, Integrated Project
Delivery, ABA Forum on Construction Industry Annual Meeting (2011)
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Negotiation Process Overview

" The Business Case

" Project Delivery Evaluation
" Project Team Selection

" Negotiating the Deal

= Contract
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" |dentify Owner’s Key Project Goals
— Maximizing facility value?
— Return on investment?
— Schedule?

" Development of Owner Estimate

— Preliminary definition of project scope

— Preliminary cost estimate based on available
market data

— Preliminary project schedule based on
owner’'s needs

" Financing
= Capacity
— Staffing

— Technology
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Is IPD Right for the Project and the Owner?

" Have to Unlearn What You Know
— Project Team Silos / Individual Contracts / Black Box Estimating
— Complete design before procurement and financing
— Guaranteed Maximum Price (“GMP”)
— Owner as end user

" Learning What You Need to Know
— IPD Project Delivery Workshop (What is it? Why do it?)
— IPD Process Workshop (How will project work day-to-day?)

" People are Paramount
— Comfort with collaboration
— Mutual ownership / mutual responsibility / mutual investment in success
— Owner must play a more robust role
— Creativity and innovation encouraged
" |nstitutional Obstacles to Consider
— Statutory
— Corporate
— Finance
— Capacity
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" |IPD assumes early involvement of owner, designer, contractor and key subs

" Owner brings project to market when development of business case is
complete

" Market competition in IPD context

® Private Owner Team Selection:

— Existing relationships / Experience-based
— Request for Interest / Qualifications

— Bid Based on Fees and Overhead

Public Owner Team Selection:
— Statutory procurement requirements

— Options

» Special legislation
» Best value selection

 Selection based on fees, overhead, profit share
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e NEQOtiating the Deal

® Business Terms First!

— Project Scope

— Management & Decision-making
— Compensation

— Project Targets

— Allowable Costs

— Contingencies

— Risk Allocation

— BIM and Document Ownership
— Dispute Resolution

" Collaboratively Develop Plain
Language Term Sheet

" Contract Language Last!

© 2011 Foley Hoag LLP. All Rights Reserved. IPD -- Is There A Better Way? | 10



FOLEY

HOAG .- - g
e NEQOtIATING the Deal

Negotiation
Workflow

Pre-negotiation
Workshop

Key Terms

Summary Key Issue

Negotiation

Key Commercial
Provisions

Contract
Preparation & Target Validation
Negotiation

Terms Targets

Contract

Exhibits

Diagram from: H. Ashcraft, K. Delorey, D. Green, Integrated Project
Delivery, ABA Forum on Construction Industry Annual Meeting (2011)
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" Target Validation

Negotiating the Deal

— Project Team assessment of feasibility of owner’s scope, estimate and

schedule

— Prepares parties for contract price negotiation
— If feasibility not confirmed, termination for convenience

Negotiation

Workflow

Pre-negotiation
Workshop

Key Commercia
Provisions

Contract
Preparation &
Negotiation

Target Validation

Targets

b—fj

Terms
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Key Terms Key Issue
SUMILARY Negotiation
I

Process
Design
Workshop

y BIM Protocols
I)— »  Project Manual
BIM
Communication
Workflow
Workshop

Contract
Exhibits

Diagram from: H. Ashcraft, K. Delorey, D.
Green, Integrated Project Delivery, ABA
Forum on Construction Industry Annual
Meeting (2011)
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" Project Scope

— ldentify the Owner’s project
goals

— Micro-definition of scope not
recommended; need flexibility
as project moves through
design phase

— Focus on identifying all work
that needs to be completed to
achieve project goals
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" Project Management

— Project Management Team
manages project day-to-day

— Senior Representatives of all
Team members engaged and
available for dispute resolution

" Decision-Making
— Consensus

— Owner with final decision-
making authority

— Majority vote of senior
representatives (with owner
directive option)
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Project
Management Unanimous Yes

Team

Senior
Representatives

Contest To Disputes

Majority? - -
] ty Directive? Process

Owner's Directive
Unlocks Target Cost
And Schedule

Yes

Owner Owner's

Objects? Directive

Project Decision Flow

Diagram from: H. Ashcraft, K. Delorey, D. Green, Integrated Project
Delivery, ABA Forum on Construction Industry Annual Meeting (2011)
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" Compensation

— Goal is to align financial interests with project
— No one size fits all compensation structure
— Key Concepts

e Target Cost — collaboratively-developed, aggressively-priced project
cost estimate that all Project Team members are incentivized to meet
or beat

* Profit at Risk — total sum of profit from designer, contractor, and key
subs that can be lost in the event the Target Cost is exceeded

» Shared Risk Cost — Target Cost + Profit at Risk = Shared Risk Cost
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Shared
Target Cost Risk Cost

Project Cost

-

Cost Profit at Risk Offsets Direct Costs Only
Savings Target Cost Overrun Paid by Owner
(**Except as covered by
Insurance)
| 2-5% Construction Cost _| Time
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" What Aspects of IPD
Compensation are
Negotiable?

—Target Cost
—Normal Profit
—Total Amount of Profit at Risk

—Team Member Shares of
Profit at Risk

—Team Member Shares of Cost
Savings
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Designer

" Traditional Direct Costs = employee salary + subconsultants
— Multiplier for overhead and profit

" |PD Direct Costs = employee salary + subconsultants
— Multiplier reduced by designers share of profit at risk

Contractor

" Traditional Direct Costs = cost of work (including subs)
— Fee for overhead and profit

" |PD Direct Costs = cost of work (including subs)
— Fee reduced by contractors share of profit at risk

" Parties need to negotiate exactly what are and are not costs of work attributable to
project

Subcontractors

® Subs can distort contractors allowable direct costs

" Key subs should be included in Project Team to make costs transparent and tied to
the Target Cost and Shared Risk Cost
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" Target Types
— Target Cost
— Schedule / Milestones
— Sustainability
" Timing
— Set at the end of validation /
target value design process

— Project Team can then set
aggressive, but feasible targets

— Late targeting impedes
collaboration
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" Broad Categories of Project
Risk:

— Project Outcomes (e.g. cost,
schedule)

— Project Performance (e.g. cracked
slab or leaking roof)

— Builder’s Risk (e.g. fire during
construction)

— Third Party Claims (e.g. worker
Injury)
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" IPD Allocation of Risk

— Project Outcomes Risk: WAIVED
— Project Performance Risk

» Warranty and professional liability
claims preserved

 Safe harbor for joint decisions

 Retention of liability for own
negligence and breaches of
contract

— Builder’s Risk: WAIVED to limits of
insurance

— Third Party Claims: contractor
indemnity or owner controlled
insurance plan
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e K@Y TEIMS — BIM Ownership

" Building Information Modeling

— The Benefits

» Supports collaborative design and
construction

* |dentifies design/construction clashes
« Efficient facility maintenance

— The Risks
« Capacity
» Control
* Blurred responsibility
— Need to Define
* Who contributes to BIM?
* Who manages BIM during project?
» Who provides IT support for BIM?
* Who owns BIM upon project completion?
* Who owns BIM liability?

— Form Documents

* ConsensusDOCS 301 BIM Addendum
* AlA E-202-2008 BIM Addendum
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Senior
Representatives
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" Key terms to be memorialized in plain language term sheet
" Term Sheet drives form, drafting and negotiation of contract

" Time to pick a contract form!
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Avalilable Contract Forms

SUMMARY COMPARISON OF INTEGRATED PROJECT DELIVERY AGREEMENTS

AIA C195 FAMILY"
+ t

LLC +3 upar;n lgr.m'-msl
(€186, C196, C187)

CONSENSUS DOCS 300
(3-Party Agreement)

Sufter Health's Integrated Agreement for
Lean Project Delivery (IFOA rev. 2008)’
(3-Party Agreement)

HANSON BRIDGETT LLP
Multi-party Ag
(3-Party Agrnmnm)

t, v2*

IPD AlA C191 FAMILY
(3 Party Agreement)
Decision Making | The Project Executive Team CPET ) 1s

responsible for the overall planning and
management of the project. The PET consists of
a representative from the Owner, Architect,
Contractor, and any additional Partics to the
Agreement. The PET may delegate
responsibilities to others, including the Project
Management Team (“PMT™). Decisions by the
PET must be unanimous. (§2.1.1, §2.1.2,§2.1.3)

If the PET is unable to reach consensus, there is
an option for an “Owner's Directive,” which is
similar to the Hanson Bridgett model, and subject
to further dispute resolution. (§2.1.2, §2.1.2.1)

The PMT includes one representative from cnch
Party to the The PMT is

Decisions for the LL.C are made by a
“Govemnance Board™ (“Board™) consisting of an
odd number of Members (5 or more). Owner
‘has majority with 1 more representative than the
non-Owner Members. Chair person is one of
the Owner's representatives. (§8.2.1)

Each Member has sole discretion to replace its
representative at anytime and without approval
of the Govemnance Board. (§8.2.2)

Authonzations, approvals, or other actions
rl:qurnlnmmws\mordx Board unless
) dinthe A obe

The Project Management Group (“PMG™) has
ultimate decision making authority. The PMG
includes a representative from the Owner, the
Designer, and the Constructor. It can also nclude
other critical project participants by invitation, but
with imited voting raghts (c.g.. items that drectly
concem that participant’s work) and they are
subject to removal. The PMG meets regularly
regarding Project status and issues. (§3.3, §4.1,
§472)

lewcnllmmcmcmorl}ml’mjm isbya
“Core Group™ of Owner, Archit

ijeudms:m-mmldvbg the Progect
Team ("PMT™), which includes a

Manager/General Contractor (“CM/ GC') and
others whom the O/A/C invite to join. The Core
Group endeavors to make decisions based on
unammity, but if there is impasse, the Owner may
issue directions it believes are in best interest of
Project, subject to further dispute resolution. (§4)

The Core Group receives senior management
:uppoﬂ |hmmh dcugm:d “Senior Management

representative for the Owner, Architect and
Contractor. DWBIO'Bb} the PMT must be
PMT ds

g design,
cost, schedule or reallocation of the \\’o&:rc
confirmed through a PMT Directive. (§4.1,
§43)

If the PMT is unable to reach consensus, the
issue is referred to the “Senior Management

The decision making process
conscnsus among PMG members, butifa
is not reached, the Owner decides,

decided by majority vote. (§82.3)
LLC Members also establish a Project

fonh:da) tohymmmcmerﬂkpm,cﬁmd
for executing the decisions of the PET. PMT
decistons must be unanimous, and are binding.
subject 1o subsequent review and decision by the
PET. The PMT does not have authonty to make
decistons that impact Target Cost or Contract
Time. (§2.21,§222.§223)

If the PMT is unable to reach consensus, any
member may refer the matter to the PEI' for
resolution. The PET has the sole to

Management Team ("PMT™), consisting of
representative from each Member. The P\ﬂ'
may choose to inchude non-Member Project
participants, as well. (§D.1.1, §D.1.2, §D.1.3)

Project decisions require i i

vote of the Member representatives of the PMT.
If PMT Member reps are unable to reach
consensus, the matter is referred to the
G:wcmlnoe Board and established

approve issues that result in a change to the
Target Cost or the Contract Time. (22.3,232)

Note: There is some tension and confusion
between the roles and authority of the PMT and
PET. The document says that PMT decisions are
binding. unless the PET acts, which can create
some Ly mg PMT dect

dures. (§D.1.4,§18.2)

Note: Presumably, the Members chosen as part
of the PMT would not be the same as those
<chosen to serve on the Board. However, this is
not explicitly required under the Agreement.

unless the decision implicates life, health,
property and public welfare and is required to be
made by a licensed design professional, in which
case the Designer decides. (§4.6)

The PMG receives input from the Ce

have to
assist in resolving disputcs, as described below.
(§4.3,§39.2,. §41.8)

The Core Group is responsible for assuring that the
team prepares a number of required deliverables
relating to the management and execution of the

Project, including a pull planning system,

Pm;ect l)gln‘ety Team ("CPD Team™), which

ludes the Owner, Designer, and Constructor,
plus other design consultants and Trade
Contractors involved in the preconstruction phase
that sign Joining Agreements. The PMG
establishes a matrix for regular meetings of the
CPD Team mgardm overall Project planning,
scheduling and coordination, and vanances.
(§33,§43)

Note: The Agreement docs not specify clearly
whether the PMG takes part in the regular CPD
Team meetings. The matrix may be a means of
establishing which Team members should attend.

project
evaluation critenia, Target Value Design plan, built-
in quality plan, and similar deliverables meant to
implement Lean Construction on the and
realize Owner value. (§4.7, §8.10, §9.6, §25.2)

The Core Group approves Change Orders.
Construction Change Directives may be issued by
Owner in the absence of agreement by Core Group
(§29)

" level, which will first attempt to
reach consensus but, if 8 consensus is not

reached, will decide the issue by majority vote.
(§4.1.6,§4.2)

The Owner can make unilateral decisions by
issuing a written “Owner's Directive,” but if the
decision impacts cost of the project or Contract
Time, the Target Cost, Target Schedule, and/or
Incentive Compensation Layer will be adjusted
(§4.1.6)

There is also a Project Implementation Team
(“PIT™), which includes the PMT and
consultants, subcontractors and others who may
significantly impact the project outcome. The
PMT actively secks and considers input from
the PIT. (§5.4)

! This Summary focuses on how the different contract treat key IPD elements, but does not attempt 1o detail each diffc

b h

in this list because of it has been used as the basis for many custom IPD
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yright 2009, 2010
ﬁ‘a’?lsmﬂridgen LLP

¥ The IFOA is a prop Y a Py

many key busi terms are h ‘In llmlnlhebocb'ol‘lhemmdocumnl
* The Hanson Bridgett IPD Ag isap

you are ng an ag that is

and b

and team, and as a first step in determining what modifications may be required. It is intended 10 assist counsel with a good understanding of IPD concepts and is not a substitute for legal advice from counsel with actual IPD
2 Except as otherwise noted, all section (§) references are to AIA Document C195™ and its Exhibits.
Itis

of the C

The user should review each contract approach closely to determine which is the most appropriate, for a specific project
experience.

S 300. In use, it is adapted to specific project requirements and

Like the IFOA, it has been for many IPD projects and it influenced the AIA C191 Multi- party Agreement, which shares many concepts. [tis also adapted to specific project requirements. If
ona spv:dll: pruj«t its terms may, therefore, vary from the base form.

28165771
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= 3 Party Agreement
" Decision-Making

— Project Management Group (Owner Designer Contractor)
— Consensus encouraged
— Owner decides if dispute

" Target Cost

— Based on 100% design documents
— Jointly developed by Project Management Group and set forth as amendment
— If Target Cost exceeds budget: (a) value-engineering, (b) re-bid, (c) termination

1 Consensus

Construction Contracts Built By Consensus
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" Compensation

— Traditional compensation

— Encourages financial incentives (e.g. Profit at Risk) to meet Target Cost
" Change Orders & Contingencies

— Traditional process, but for limited conditions (e.g. material changes in scope; agency
changes; differing site conditions; owner changes)

= Risk Allocation

— Builder’s Risk, E&O, CGL, Workers Comp. and Auto

— Owner and Contractor waive all rights against each other for damages covered by insurance
— Waive consequential damages

— Safe Harbor for joint decisions OR traditional risk allocation

.1 Consensus

Construction Contracts Built By Consensus
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" BIM Management

— Amendment negotiated by parties assigning contributions, project control and technology
maintenance

" Dispute Resolution
— Discussions between involved parties only
— If unresolved, elevates to Project Management Group
— If unresolved, non-binding mitigation with Project Neutral or Dispute Resolution Board
— If unresolved, binding arbitration or litigation

.1 Consensus

Construction Contracts Built By Consensus
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®\www.ipd-ca.net

=www.aia.org/ipd

B \WWW.consensusdocs.orq

Bywww.leanconstruction.org
®ywww.autodesk.com/ipd
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